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ADDRESS OF 


De Ee. THOMSON, ESO), 0.C. 


ON 


Partnership kights and Obligations 


PARTNERS ARE THOSE WHO “ PART” OR SHARE PROFITS. THE 
RELATION EXISTING BETWEEN THEM IS CALLED 
“ PARTNERSHIP.” 


The definition of a legal partnership given by the civil 
code of New York is, 

‘The association of two or more persons for the purpose of carrying on 
business together and dividing its profits between them.” 

Pollock says, 


‘*Partnership is the relation which subsists between persons who have 
agreed to share the profits of a business carried on by all or any of them on 
behalf of all of them.” 


Rutherford says, 


‘‘ When two or more persons join money, or goods, or labor, or all of 
these together, and agree to give each other a common claim upon such 
joint stock, this is partnership.” 


Story defines partnership as, 


‘* A voluntary contract between two or more competent persons to 
place their money, labor or skill, or some or all of them, in lawful com- 
merce or business, with the understanding that there shall be a communion 
of the profits thereof between them.” 


Dixon’s definition is, 


‘* A partnership is the voluntary un-incorporated association of indi- 
viduals standing to one another in the relation of principals for carrying 
out a joint operation or undertaking for the purpose of joint profit.’ 


Kent puts the definition in fois, Lorm:——= 


“Partnership is a contract of two or more competent persons to place 
their money, effects, labor and skill, or some or all of them, in lawful com- 
merce or business, and to divide the profit and bear the loss in certain 


proportions.” 


4 ADDRESS OF D, E. THOMSON 


No analysis of these definitions need be here attempted. 
It is important, however, to distinguish between partnerships 
and cases of co-ownership on the one hand, and cases of cor- 
porations on the other. Persons may be co-owners of any 
property, real or personal, and, so, in common parlance, partners 
therein, but this is not sufficient to constitute them partners in 
law. Mere joint ownership confers on one party no right to 
represent or bind the other, and, although profit may inure to 
the co-owners, that does not satisfy a definition which requires 
an agreement “to carry on” a business for their common profit. 


’ In distinguishing between partnerships and corporations it 
is to be remembered that while a corporation consists in one 
sense of a nuuiber of individuals, it constitutes a fictitious 
whole, having rights and obligations which are not the rights 
and obligations of the individual constituents. The rights and 
obligations of a partnership, on the other hand, are the rights 
and obligations of its members. Corporate existence was in the 
first instance a legal convenience, but the consequences, as 
distinguishing it from an ordinary partnership, are far-reaching. 

From all the definitions it will be seen that the general test 
of partnership is an agreement for participation in profits. 

Some of the definitions indicate the necessity for the busi- 
ness being lawful; others make no mention of that point. As 
a matter of definition, it is probably inaccurate to exclude from 
partnerships a contract to carry on unlawful business for com- 
mon profit, but such a contract, ike any other contract con- 
templating unlawful ends, is incapable of enforcement in law 
and is, in that sense, illegal and no partnership. 

A contract to carry on the business of publishing obscene 
literature for joint profit is consequently invalid, so a contract 
for dealing in public offices has been held not to constitute a 
partnership. In the time of Charles IL. it was held that persons 
engaged in the venture on joint account of exhibiting a human 
monster were not entitled to the enforcement of partnership 
rights against each other. Whether, in view of the recognized 
standing nowadays of public exhibitions of freaks of all sorts, 
this decision would now be followed, may be doubted. 

It is, however, well settled that contracts to jointly carry 
on criminal offences, such as robbery, smuggling or theft, do not 
confer on the parties any enforceable rights against each other. 
There is, however, a well preserved tradition that once upon a 
time a bill in Chancery was filed by one highwayman against 
his fellow for an account of the plunder. The case does not 
appear in the regular reports, but the style of cause is said to 
be Everett vs. Williams, and the circumstances are fully reported 
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in some old text books. The bil] stated that the plaintiff was 
skilled in dealing in several commodities, such as plate, rings, 
watches, etc.; that the defendant applied to him to become a 
partner; that they entered into partnership and it was agreed 
that they should equally provide all sorts of necessaries, such as 
horses, saddles, bridles, and equally bear all expenses on the 
roads and at inns, taverns, ale-houses, markets and fairs; that 
the plaintiff and defendant proceeded jointly in the said busi- 
ness, with good success, on Hounslow Heath, where they dealt 
with a gentleman for a gold watch, and afterward the defendant 
told the plaintiff that Finchley, in the County of Middlesex, was 
. a good and convenient place to deal in, and that commodities 
were very plenty at Finchley and it would-be almost all clear 
gain to them ; that they went accordingly and dealt with several 
gentlemen for divers watches, rings, swords, canes, hats, cloaks, 
horses, bridles, saddles and other things; that about a month 
afterwards the defendant informed the plaintiff that there was 
a gentleman at Black Heath who had a good horse, saddle, 
bridle, watch, sword, cane and other things to dispose of, which 
he believed might be had for little or no money; that they 
accordingly went and met with the said gentleman, and after 
some small discourse they dealt with him for the horse, ete. ; 
that the plaintiff and the defendant continued their joint deal- 
ings together until Michaelmas, and dealt together at several 
places, namely, at Bagshot, Salisbury, Hampstead and elsewhere, 
to the amount of £2,000 and upwards. The rest of the bill of 
complaint was in the ordinary form for a partnership account. 
The suit is said to have been dismissed with costs, to be paid by 
the counsel who signed the bill, and the solicitors for the plain- 
tiff were attached and fined £50 apiece. The plaintiff and 
defendant were, it is said, both hanged, and one of the solicitors 
for the plaintiff was afterwards transported. 

The poetic and far-reaching judgment meted out, and the 
extraordinary character of the bill itself, cast some doubt on 
the authenticity of this report, but, at any rate, it serves to 
illustrate the rule, that partners are entitled to the protection of 
law only when their venture is a lawful one. 

Some special classes of partners should be noted. <A secret 
partner is one who is not known to the public to be a partner, 
but is so by reason of an agreement to participate in the profits. 
Such a partner, when the existence of the relationship is dis- 
covered, may be made liable for the debts of the firm like the 
other members. 

A dormant or silent partner is one who, though interested 
in the business, takes no active part in carrying it on. He may 
or may not be a secret partner. 
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A nominal partner is one who is not really a partner as 
between the parties, but has rendered himself liable as if he 
were such by holding himself out or allowing himself to be held 
out as a partner. 

The expressions general and special or limited partners owe 
their origin to a statutory amendment of the law which allows 
under certain circumstances an exception to the general rule 
whereby all members of the firm are individually lable for all 
the obligations of the firm. 

A limited or special partner is one coming within the pro- 
tection of the statute whereby his lability is hmited to the 
capital which he contributes to the enterprise. 

The other members of such firm are called general partners. 

Such a partnership may consist of one or more general 
partners and one or more persons who contribute in actual cash 
payments a specific sum as capital to the common stock called 
special partners. To entitle such special partners to protection 
from liability beyond the capital contributed it 1s necessary that 
a certificate in the form provided by the Act, authenticated by 
a notary, shall be filed in the office of the clerk of the county 
court of the county in which the business is carried on. This 
certificate must show the firm’s name, the nature of the business, 
the names of the general and special partners respectively, the 
amount of capital stock which each special partner has contri- 
buted, the period at which the partnership is to commence and 
the period at which it will terminate. 

If this certificate contains any statement that is not true; 
if the special partner's contribution to the capital is not strictly 
cash; if his name appears in connection with the firm, or if he 
takes any active part in carrying on the business, or interferes 
in any way in its management, he loses the protection of the 
statute and becomes liable as a general partner. 


In considering the general question of partnership rights 
and obligations, it 1s important to distinguish the rights ‘and 
obligations of partners as between themselves from the rights 
and obligations of the firm as to others. 

As between the partners, the most important considera- 
tions to be borne in mind are two: 

First, that the relationship itself is entirely a creature of 
contract and that the law allows the parties full liberty in 
settling the terms of their contract. The law does not require 
a partnership agvreement to be in writing. It may be verbal, 
no matter how important the interests involved, and no matter 
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how long the relationship is to exist. The parties are the sole 
judges of what their agreement is to be. The contribution of 
each to the common enterprise, whether of money, credit, skill 
or labor, they may fix, the duties and burdens of each they may 
define, the proportion in which the profits are to be divided, 
and the proportion in which the losses are to be borne (which 
need not be the same proportion), they must settle. This is 
the consideration which renders it specially important that 
accountants should understand the rules of law affecting part- 
nerships and be reasonably competent to construe partnership 
articles. It is idle to approach the question of the adjustment 
of partnership accounts with a priori theories not sufficiently 
elastic to recognise that the agreement between the parties must 
govern. 


The second main consideration governing the relation of 
partners to each other is, that the law requires the utmost good 
faith from every member of a partnership towards every other 
member. 

It is said that 


““If any dispute arise between partners touching any transaction by 
which one seeks to benefit himself at the expense of the firm, he will be re- 
quired to show, not only that he has the law on his side, but that his conduct 
will bear to be tried by the highest standard of honor. Thus, if one partner 
knows more about the state of the paitnership accounts than another, and 
concealing what he knows enters into an agreement with that other relative 
to some matter as to which a knowledge of the state of the accounts is mater- 
ial, such agreement will not be allowed to stand.” 


Nor is this obligation to perfect fairness and good faith con- 
tined to persons who actually are partners. It extends to persons 
negotiating for a partner ship and between whom no partnership 
as yet exists; also to persons who have dissolved partnership so 
far as the winding up and settlement of partnership affairs is 
concerned, and especially does it apply where one partner is 
endeavoring to get rid of another or to buy him out. 

These general rules are difficult of application, but the law 
usually gives the benefit of the doubt to the firm. It will not 
permit one partner to obtain a private advantage at the'expense 
of the firm. He is bound in all transactions affecting the part- 
nership to do his best for the common body, and to share with 
his co-partners any benefit which he may have been able to 
obtain. Not only so, but in order to enforce good faith the law 
declares that if a partner improperly attempts to deal with the 
partnership assets; or to carry on any business within the scope 
of the partnership, as his own individual benefit ; his co-partners, 
when they discover such action, may elect whether they will or 
will not adopt the transaction for the firm. This leaves the 
erring partner in the position of being personally responsible for 
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the loss if his venture turns out a failure, and bound to account 
to the firm for the profit if it turns out a success. | 

An old and leading authority on this subject is Bentley vs. 
Craven, reported in 18 Beaven, at page 75. There, one member 
of the firm supplied the firm at the market price with goods 
previously bought by himself when the price was lower. He 
was held bound to account to the firm for his profit. 

‘In Carter vs. Horn, 1 Eq., Ab. 7, the plaintiff and defendant 
agreed to purchase an estate on joint account between them. 
The property was subject to several encumbrances, which were 
to be paid out of the purchase money. The defendant procured 
abatements by some of the encumbrancers of several sums due 
for interest and otherwise, which they, in consideration of ser- 
vices and friendship, agreed should be to hisownuse. Notwith- 
standing this agreement, it was held that he must account for | 
such abatements to the firm. 

So it has been heid that if one partner obtains in his own 
name, either during the partnership or before its assets have 
been sold, a renewal of a lease of the partnership property, he 
will not be allowed to treat this renewal lease as his own and as 
one in which his co-partuers have no interest. 

The same high standard of honor is required in all matters 
affecting the business of the firm. For instance, a partner, not 
expressly bound by the partnership articles to refrain from 
carrying on any other business, will not be allowed to enter into 
business in rivalry with the firm; nor will he be allowed to 
carry on for his own sole benefit any separate trade or business 
which, were it not for his connection with the partnership, he 
would not be in a position to carry on. 

The position of partners differs from that of the directors 
of an incorporated company, because the latter are the agents and 
representatives of the sliarehoiders, while partners deal as prin- 
cipals on their own account. Their position also differs from 
that of shareholders, their relation being a personal one, from 
which it:follows that one partner cannot sell out his interest in 
the business and substitute the purchaser as partner in his 
stead. 

The greater freedoin of action permitted to shareholders is 
exemplified in a Canadian suit decided by the English Privy 
Council in July, 1887. This suit arose out of the purchase by 
the North-West Transportation Company of the Steamer “ Unit- 
ed Empire” from Mr. J. H. Beatty, one of the directors and 
shareholders of the Company. 

The capital stock of the Company consisted of 600 shares, 
of which Mr. Beatty held 200 shares, and about the time of the 
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sale complained of, he bought out the interest of another share- 
holder who held 101 shares. This gave him 801 shares, a major- 
ity of the stock. Five of these shares he transferred to Mr. R. 
Laird and five to Mr. J. E. Rose (now Mr. Justice Rose). This 
qualified these gentlemen for election as directors, and when the 
time came round, Messrs. Beatty, Laird and Rose were elected 
three of the five directors. A By-law was then passed by the 
Directors authorizing the purchase of Mr. Beatty’s vessel, and a 
meeting of shareholders was called to ratify such purchase. At 
the shareholders’ meeting, Mr. Beatty himself, Messrs. Laird and 
Rose and the holder of five other shares of the stock voted for 
ratification. All the other shareholders present, and being the 
holders of 289 shares in all, voted against the purchase. 


It was contended that this transaction was void as against 
the dissenting shareholders. The case was tried before Chan- 
cellor Boyd, who gave effect to this contention, holding that Mr. 
Beatty had no right as a shareholder to vote on the motion 
to ratify the purchase by the Company of hisown property. The 
Court of Appeal, however, reversed this decision, holding that 
in the absence of bad faith, Mr. Beatty as a shareholder could 
not be deprived of his right to vote. The matter was then 
carried to the Supreme Court, which reversed the decision of 
the Court of Appeal and restored the judgment of the Chancellor. 
Mr. Justice Gwynne in delivering judgment, after reciting the 
facts, says: 


“The By-law was thus carried and the purchase made by the votes of 
the defendant J. H. Beatty himself alone acting in the double and conflicting 
character of vendor and vendee. The defendant could no more in this manner 
act in such double and conflicting character than he could as a director. He 
could no more, by his position as the holder of 291 shares out of €00, compel 
the holders of the other 289 shares to purchase his pioperty against their will 
at his price at a meeting of shareholders than he could «o s0 by his casting 
voice at the Board of Directors.” 

The next appeal was to the English Privy Council, where 
the fortunes of war gave Mr. Beatty the final advantage. Sir 
Richard Bagegalay in delivering judgment says : 

“The question involved is doubtless novel in its circumstances and the 
decision important in its consequences, and it will be very undesirable even to 
appear to relax the rules relating to dealings between trustees and their 
beneficiaries. On the other hand, great confusion would be introduced into 
the affairs of Joint Stock Companies if the circumstances of shareholders 
voting in that character in general meetings were to be examined and their 
votes practically nullified, if they also stcod in some fiduciary relation to the 
Company. 

‘Tt is clear upon the authorities that the contract entered into by the 
Directors, on the 10th February, could not have been enforced against the 
Company at the instance of the defendant J. H. Beatty; but it is equally. 
clear that it is within the competency of the shareholders at the meeting of 
the 16th to adopt cr reject it. In form and in terms they adopted it by a 
majority of votes, and the votes of the majority must prevail, unless the 
adoption was brought about by unfair or improper means.” 
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His Lordship then points out that the only unfairness or 
impropriety complained of was the fact that the defendant exer- 
cised his right as a shareholder to vote. 

As the constitution of the Company imposed no limit on the 
amount of stock that one shareholder might purchase, and 
declared that each of the shareholders should have one vote for 
each share held by him, it was declared that nothing had been 
disclosed which prevented the exercise by the defendant of the 
rights so conterred. 

It will be observed from this decision that Mr. Beatty as a 
director had no power to bind the Company to the contract in 
question, but that as a shareholder he had such power. The 
case goes far to demonstrate the extent to which the minority 
of shareholders in an incorporated company is in the power of 
the majority. 

This suggests the interesting question of the mode of decid- 
ing any case of disagreement Henwecn partners. On this point, 
it is to be observed that the majority of members of the firm 
has no power to bind the minority to any change in the existing 
partnership agreement, nor to any step or action outside the 
regular business of the firm, nor in any matter beyond the 
scope of the business. It is also to be observed that if partners 
are equally divided on any question within the scope of the 
partnership business, the decision is against those desiring a 
change. Hence, one of two partners cannot, against the will 
of the other, engage or dismiss a servant or renew an expired 
lease. 

As to matters coming within the scope of the business it is 
believed (although the question has never been thoroughly 
cleared up by judicial decision) that the minority is bound to 
accept the decision of the majority, provided the minority has 
been consulted and been afforded a full opportunity to be heard 
with reference to the question in dispute. 

Money contributed as capital is not strictly speaking a debt 
of the firm, consequently, it will not, in the absence of agree- 
ment on that point, bear interest. 

Another rule which shows the importance of careful pro- 
visions in the partnership agreement is that every partnership, 
unless otherwise agreed, is a partnership at will, which either 
party may dissolve at pleasure, subject only to the jurisdiction 
of the Court to restrain temporarily a hasty dissolution clearly 
insisted upon in bad faith. Of course, an agreement fixing the 
duration of the partnership may like any other contract be 
either implied or expressed. Unless expressed, it will, however, 
require a clear implication. It has been held that incurring 
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debts does not commit the parties to continuing their partner- 
ship until either the payment or maturity of such obligations. 
So it has been held that the taking of a lease in the name of a 
firm for a term of years raises no implication that the partner- 
ship is to continue for the term of the lease. As Lord Eldon puts 
it, if the taking of a lease in the name of the firm for seven 
years implied an agreement to continue the partnership for 
seven years, and a lease for fourteen years an agreement to con- 
tinue the partnership for fourteen years, the purchase of land in 
fee simple would necessarily imply an agreement to continue 
the partnership forever. 


In like manner, where a partnership has existed for a de- 
finite term and the parties have continued beyond that term, 
the law implies, in the absence of circumstances to show a con- 
trary intention, that the parties are then partners at will. This 
is in marked contrast to the implication raised by the law in 
ease of the continuance of a tenancy or of a hiring after the 
expiration of a fixed term. 


Jt has already been pointed out that a member of a firm 
has no right to substitute the purchaser of his interest as a 
partner in his stead. This follows from the assumption that the 
personal standing and efforts of the parties were taken into 
consideration in the establishment of the relation. It follows 
from the same assumption that the death of any partner in the 
absence of an express agreement to the contrary immediately 
dissolves the partnership. It makes no difference in this respect 
that a definite term for the continuance of the business had been 
agreed upon and that that time had not expired. The import- 
ance in ordinary commercial enterprises of having, not only a 
written partnership agreement, but having carefully framed 
clauses defining the rights of the parties in such a contingency, 
is further emphasized, by the fact that on such a dissolution the 
surviving partners have in the absence of an express agreement 
no right to insist on the sale to them of the interest of the 
deceased at any price. The representatives of the deceased have 
the absolute right, unless the partnership articles provide the 
contrary, to insist on liquidation of the business. 


Turning now to the rights and obligations of the firm as to 
others, it must always be borne in mind that outsiders have to 
do only with the fact of a partnership, not with the terms of the 
partnership agreement. Consequently, the liability of the firm 
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to outsiders for the acts of its members is not affected by 
restrictions agreed upon between the partners, although these 
are binding as between themselves. Nor is it safe to assume 
that mere “knowledge of such restrictions on the part of out- 
siders will relieve the firm. 


As between the partners everything must be determined 
with reference to their agreement. As to the public the nature 
of the firm’s business and the mode in which such business is 
usually carried on afford the general tests to determine liability. 


The general principle is thus stated by Mr. Lindley : 


‘“Kivery member of an ordinary partnership is its general agent for the 
transaction of its business in the ordinary way and the firm is responsible for 
whatever is done by any of the partners when acting for the firm within the 
limits of the authority conferred by the nature of the business it carries on. 
Whatever, as between the partners themselves, may be the limit set to each 
other’s authority, every person not acquainted with those limits is entitled to 
assume that each partner is empowered to dofor the firm whatever is neces- 
sary for the transaction of its business in the way in which that business is 
ordinarily carried on by other people.” 

The underlying principle is that of agency. As a general 
rule whatever a person is competent to do or agree to himself, 
he may do or bind himself to by an agent. The agent 1S some- 
times called the hand of the principal, and the act when com- 
pleted is the act of the principal agreed to or executed by him 


through the agent. 


It always rests on those who seek to charge the principal 
with liability said to have been assumed or agreed to by a 
through an agent to establish the existence of the agency ;1 
other “words, to prove the agent’s authority. Where Geeae 1s 
given of express authority to do the particular act or to enter 
into the particular contract in question there can be no difficulty. 
Where, however, the principal has by his acts or representations 
justified the reasonable belief on the part of those dealing with 
the agent, of the existence of authority, proof of express 
authority to do the particular act will be dispensed with. Or, 
to put it more strongly, he who by his acts or conduct has justi- 
fied the reasonable belief by those dealing with the agent, that 
such agent was acting with the principal's authority, is estopped 
as against those who have dealt on the faith of such representa- 
tions from denying the existence of the authority. This is said 
to be ostensible authority to the agent as distinguished from 
actual authority. 


These principles are equally applicable to partnerships. If 
the firm is bound by the act of one of its members, it 1s because 
that member is the agent of all the others to bind them. By 
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entering into partnership to carry on a certain business, the 
partners represent to the pubhe that each one of them is the 
agent of the firm to do all acts that are necessary in the ordinary 
carrying on of such business. 


This implied authority of partners to bind the firm must 
not, however, be extended beyond the limits of the reason for 
the rule. It is laid down by Lindley not to be applicable to a 
secret partner, since he is not known to the world as a partner. 
It follows that though by reason of participation in profits, he 
is liable for the obligations of the firm, he has no power to bind 
his co-partners while his connection with the firm is undisclosed, 
except with their express consent. 1t is also laid down that 
the implied authority of a partner to bind the firm extends only 
to necessary acts. Itisnot sufficient that the acts be convenient 
or such as facilitate the business of the firm. They must further 
be acts within the scope of the partnership business and must be 
done im the ordinary course of such business. 


Partners in one business have an implied authority to do 
certain acts which would be beyond the authority of partners in 
another business. Hach member of a banking or trading firm 
is assumed to have authority to bind the firm by the making or 
acceptance of negotiabie instruments, while the members of a 
firm of architects or solicitors have no such implied authority. 
The act is within the ordinary scope of the partnership business 
in the one case, but not in the other. 


It follows from the considerations already referred to that 
while partners may as between themselves linit their respective 
obligations for the debts of the firm, and while as between 
themselves one may be bound to indemnify another against 
loss, each of them, except in the case of a special partner, 1s 
individually responsible to creditors for all the debts of the 
firm ; and creditors have the right to pursue any one partner, 
leaving him to adjust accounts between himself and his co- 
partners. 


It also follows that on any dissolution, whether by effluxion 
of time, agreement or otherwise, all members of the firm still 
continue responsible to creditors, irrespective of the terms of 
the agreement between themselves. 


It is on the same principle of agency that a nominal partner 
is liable for the debts. He is not a member of the firm, is 
entitled to no partnership rights, but having held himself out 
as a partner, thereby representing the members of the firm as 
his agents and justifying credit on the strength of his res- 
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ponsibility, he is estopped from denying the existence of the 
relationship. 


The care with which the law guards the rights of creditors 
is exemplified by the rules which hold both nominal and secret 
partners liable for debts. The one is hable because presumably 
credit was extended on the strength of his name; the other 
because, although not known to the creditors at all, he is, by an 
agreement to share profits, in a position to reap the advantage 
of the venture. 
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